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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, et al.,
Plaintiffs,
V. Case No. 4:05-cv-00329-GK F-PJC

TYSON FOODS, INC., et al.,

Defendants.

N N N N N N N N N N

DEFENDANTS REPLY IN SUPPORT OF MOTION TO EXCLUDE DR. ROGER
OLSEN’SPRINCIPAL COMPONENT ANALYSISTESTIMONY (Dkt. No. 2082)
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Defendants respectfully submit this reply brief in support of their motion to exclude Dr.
Roger Olsen’s PCA testimony. See Dkt. No. 2082 (May 18, 2009) (“Mot.” or “Motion™). Dr.
Olsen’ swork is novel, inconsistent, based on unreliable data, and unreviewed by anyone outside
of Plaintiff’slegal team. See generally id. Plaintiffs’ response, Dkt. No. 2198 (June 5, 2009)
(“Opposition” or “Opp.”), fails to address many of the criticismsraised in the Motion. Despite
volumes of new declarations and analyses, the Opposition underscores the shifting bases for Dr.
Olsen’swork and the unreliability inherent in his methodology. Because Dr. Olsen’s PCA
anaysis would simply confuse the jury, it should be excluded. See Fed. R. Evid. 702.

A. Plaintiffs New Analyses and Undisclosed Witnesses Merit No Weight

Plaintiffs Opposition is not so much alegal brief as atable of contents directing the
Court to wade through 101 pages of declarations to deduce Plaintiffs responses.> Plaintiffs
defend Dr. Olsen not with his Rule 26 report but rather with new analyses conducted after the
expert deadline and the vouchsafe of newly disclosed consultants. Neither is appropriate.

First, the Chappell and L oftis declarations merit no consideration. Asexplainedin
Defendants' pending motion to strike, Dkt. No. 2241 (June 17, 2009), the Rule 26(a)(2) expert
discovery requirements apply equally to Daubert motions asto trial testimony. See Honaker v.
Innova, 2007 U.S. Dist. LEXIS 30222, at **2-3 (W.D.K.Y. Apr. 23, 2007); Palmer v. ASARCO
Inc., 2007 WL 2254343, at **2-4 (N.D. Okla. Aug. 3, 2007). The Daubert inquiry allows a
party to probe the bases for an opposing expert’ s opinions through discovery before challenging
themin court. But here, Defendants have had no opportunity to test Dr. Chappell’s or Dr.

Loftis'sopinions or their bases. See Opp. Exs. D & E. The Court is asked to accept their ipse

! Paintiffs declarations, if allowed at all, should be considered only to the extent actually
discussed in their Opposition. United States v. Heljnen, 215 Fed. Appx. 725, 727 (10th Cir.
2007); see Gaines-Tabb v. ICI Explosives, USA, Inc., 160 F.3d 613, 623-624 (10th Cir. 1998).
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dixit that Dr. Olsen’ swork is reliable without any inquiry into their own reliability, motives, or
affiliations. Indeed, as set out in Defendants' Opposition to Plaintiffs’ motion to bar Dr.
Cowan'’ s testimony, Dr. Chappell not only reviewed Dr. Olsen’s PCA, but in fact executed a
substantial portion of it. See Dkt. No. 2163, at 15-16 (June 5, 2009). Such experts cannot be
sprung for the first time at the Daubert stage to shore up another expert’ stestimony. Dura Auto.
Sys. v. CTSCorp., 285 F.3d 609, 612-17 (7th Cir. 2002).2

Second, the Court should put aside the new analyses offered by each declarant. The
Court has repeatedly barred Plaintiffs from supplementing their experts' opinions. See Opinion
& Order, Dkt. No. 1787 (noting that multiple supplements were “extremely unfortunate” and
“detrimental to the timely resolution of this case”’); Opinion & Order, Dkt. No. 1839 (denying
Plaintiffs Motion to supplement Cooke & Welch report); Opinion & Order, Dkt. No. 1989
(rejecting Plaintiffs efforts to supplement expert reports through deposition exhibits). Yet, Dr.
Chappell’s and Dr. Loftis' s reports shoring up Dr. Olsen’ swork are completely new. See, eg.,
Opp. Ex. D 18 (discussing new “sensitivity analysis’), 127 (offering new opinions regarding
cattle); 128 (declaring Olsen’s math error had no effect); Ex. E 9 (explaining work likely
performed by Dr. Chappell); 1110 (declaring Dr. Olsen’s errors to have been “minor”). And both
Dr. Olsen and Dr. Fisher offer new fieldwork and analysis conducted after the expert deadline
and their depositions. See, e.g., Mot. at 4 n.1; Opp. Ex. A 1123-25; Opp. Ex. H {Y11-12, 17-20.
Plaintiffs cannot once again shift their expert case.

B. Dr. Olsen’s Novel Methodology Has Not Been Peer As Discussed in Daubert

2 Dr. Loftis s declaration similarly requires scrutiny. For example, the bases for many of his
opinions are unclear, especially as to his knowledge of what Dr. Olsen did or did not do. His
degrees are in agricultural engineering, not statistics and he mentions no experience with PCA.
See Opp. Ex. D 1. He also confuses basic mathematical principles, “log transformation” and
“lognormal distribution,” which while similar sounding are entirely separate concepts. Compare
id. 1915-16, with Ex. 1 (Cowan Dep.) at 177:3-181:17.
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As previously demonstrated, Dr. Olsen’s “poultry signature” was devised solely for this
litigation, and has never been confirmed by anyone not connected with Plaintiffs’ litigation team.
See Mot. at 5-8.% Plaintiffs now attempt to establish some pedigree for Dr. Olsen’ s analysis.

First, Plaintiffs argue that Daubert goes only to an experts methodology generally, not
to its application and to conclusionsin a particular case. See Opp. at 4-5. That isincorrect. In
fact, the Tenth Circuit rejected this very argument when Plaintiffs pressed it on appeal, holding
that an experts' testimony is unreliable “whether [it] completely changes a reliable methodol ogy
or merely misapplies that methodology.” Attorney General of Oklahoma v. Tyson Foods, 565
F.3d 769, 780 (10th Cir. 2009) (quotations omitted); see Mot. at 9 (citing additional authorities).

Second, there is no dispute that PCA has been applied in some contexts to study
environmental contamination. See Opp. at 6-7. Indeed, Dr. Johnson authored a textbook chapter
regarding the use of PCA in environmental forensics. See Ex. 2. However, the fact that PCA has
been used by othersis no license to misapply it. See, e.g., Ex. 3 (Johnson Dep.) at 501:10-
506:25. For example, PCA “works best in simple cases, where there are few sources
contributing to the system, and there is limited mixing between sources.” Ex. 2 at 510. Yet, Dr.
Olsen appliesit to amillion acre watershed with multiple sources of most of his PCA
constituents. See Mot. at 18-19; seealso Ex. 4 (P.I.T.) at 883:17-888:13. Dr. Olsen’s PCA is
misconceived, and in any event Plaintiffs admit that despite decades of poultry research, heisthe

only person ever to see this“poultry signature.” See Mot. at 6-7; Opp. a 8 n.2.

3 Plaintiffs’ explanation of counsel’s September 2005 memorandum, see Opp. at 7-8, rings
hollow given that Defendants first raised it nearly 18 months ago in opposing Plaintiffs
preliminary injunction motion, see Dkt. No. 1531 at 30 & EXx. 2, and specifically asked both Dr.
Olsen and Dr. Harwood about it, see P.I.T. at 674:22-677:19, 833:21-835:12, yet only now do
Plaintiffs offer this excuse. Moreover, the memorandum is problematic not because it proposes
using certain tools to investigate the IRW, but because it forecasts the conclusions of those
investigations before they were even begun. See Mot. at 7-8.
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Third, Plaintiffs claim that Dr. Olsen’s PCA was “ peer reviewed” by Dr. Loftis. See
Opp. a 17-19. But thisis not peer review as courts have used the term. Courts have rejected the
lesser claim that review by opposing experts constitutes peer review.* See Opp. at 17; Honaker,
2007 U.S. Dist. LEXIS 30222, at **4-5; Gaskin v. Sharp Elec. Corp., 2007 U.S. Dist. LEXIS
65532, at *30 (N.D. Ind. Aug. 31, 2007) (rejecting “untenable’ argument that review by
opposing expertsis “peer review.”). The hallmark of “peer review” isindependent review. See
United Satesv. Frabizio, 445 F. Supp. 2d 152, 166 (D. Mass. 2006); In re Breast Implant Litig.,
11 F. Supp. 2d 1217, 1230-31 (D. Colo. 1998). There is nothing “independent” about Dr. Loftis.”

C. Dr. Olsen’s Conclusions Are Subjective And Unreliable

Lastly, Plaintiffs defenses of Dr. Olsen’s work merely underscore his shifting rationales.

1. Dr. Olsen’s PCA relieson unreliable and biased data.

As Dr. Cowan has shown, Dr. Olsen based his PCA on a dataset that was arbitrarily
constructed, maintained, and manipulated. See Mot. at 23-25. Contrary to Dr. Chappell’s claim,
see Opp. at 10-11, Dr. Cowan did not “ignore” Dr. Olsen’s “queries’ and “protocols.” Rather, as
explained in Dr. Cowan'’ s report, those do not produce the data Dr. Olsen used for SW3. See
Mot. Ex. 2 at 18; see also Dkt. No. 2163 at 12-15 & Ex. 7 (demonstrating instances in which

SWa3 contains data different from Plaintiffs’ Access database). Plaintiffs other citations are

* Plaintiffs over-read Daubert, which stated not that publication is “ one type of peer review” but
“one element of peer review,” i.e. publication is preceded by examination and comment by
independent peer reviewers. See Opp. at 17-18 (quoting Daubert v. Merrell Pharm., 509 U.S.
579, 593-94 (1993) (emphasis added)). The Supreme Court certainly did not hold that
unpublished review by a party’s own hired expert consultants equals “ peer review.”

® At any rate, Dr. Loftis's “peer review” does not meet Defendants’ objections. Dr. Loftis
essentially re-calculated Dr. Olsen’s PC scores using a different computer program, see Opp. EX.
D 11114-17, aministerial task that does not address the underlying problemsin Dr. Olsen’s
dataset or review his subjective conclusions based on the PC scores. Moreover, Dr. Loftis
performed his analysis on SW15, not one of Dr. Olsen’s “important” runs upon which any
conclusions were based. Mot. Ex. 2 at 6-54. And, interestingly, Dr. Loftis nowhere says that he
actually agreeswith Dr. Olsen’s conclusion that PC1 equals poultry impact.

Page 5 of 19
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irrelevant as neither Dr. Loftis nor Drs. Johnson and Murphy endeavored to reconstruct Dr.
Olsen’s PCA runsfrom the original data. See Opp. at 10 & Ex. D 114. Only Dr. Cowan did so,
and his report stands unrebutted.

Plaintiffs’ denial that Dr. Olsen effectively substituted means for missing data, see Opp.
at 15, isodd given Dr. Olsen’s admission to that effect in his report:

If one of the variables selected in a particular PCA run is missing avaue ..., the

product (coefficient times the standardized concentration) for that parameter is

essentially not used in the summation: this is the same as multiplying the
coefficient by the standardized mean concentration which is zero.

Mot. Ex. 2 at 6-53 (italics added). Dr. Loftis similarly admitsthat Dr. Olsen’s use of Z-

transformed data effectively replaces missing values with “anormal score value of Z=0

corresponding to the mean of the missing constituent.” Opp. Ex. D 32. But thisissubsidiary to

Dr. Cowan’s actual point that data substitution impacts the overall variability in the dataset. As

explained by one paper Dr. Olsen cited in support of hisown report, it can.
Missing data values may make the use of graphical water chemistry techniques
impossible, or limit the quality of the statistical analyses. During the statistical analysis,
most software packages replace those missing values with means of the variables, or
prompt the user for case-wise deletion of analytical data, both of which are not desirable.
This can bias statistical analyses if these values represent a significant number of the
data being analyzed.

Gller, et al., Evaluation of Graphical and Multivariate Satistical Methods for Classification of

Water Chemistry Data, J. Hydro. 10:455, 459 (2002) (emphasis added).®

® Relatedly, whether or not it is standard practice to average split samples, see Opp. at 15, aclaim
Dr. Cowan never disputes, Plaintiffs do not refute Dr. Cowan’ s point that doing so artificially
reduces the overall variability in the dataset. See Mot. at 22. Thisis especially so where such
“gplits” result in dramatically different measurements. To pick but one example, sample
“USGS-07196000:12/12/2007,” which was part of the SW3 run, reported total coliform of 3053
and E. coli of 740. See Mot. Ex. 2 Apx. F. The coliform value was the average of measurements
of 270 and 5800; the second averaged 180 and 1300. (Defendants have not attached the entire
database but can produce the numbersif necessary). Similarly, contrary to Dr. Chappell’s claim,
Dr. Cowan never advocated replacing non-detect values with zero, which he in face explained
“wouldn’t be possible.” Compare Opp. Ex. E 18 with Ex. 1 (Cowan Dep.) at 114:7-24. Dr.

5
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Plaintiffs are also conflicted over Dr. Cowan’s analysis comparing Plaintiffs and
USGS'sdata. See Mot. at 23. Dr. Olsen claims to have worked with USGS to ensure that the
datawere “ comparable and [could] be used together.” Opp. Ex. A 29. Yet, Dr. Chappell states
that because the two sets measured different portions of the IRW, they “would not be expected to
be comparablein thefirst place.” 1d. Ex. E 19. It cannot be both. The fact isthat these
incompatible datasets should have been analyzed separately.” See Mot. at 23.

2. Dr. Olsen’s multiple PCA runs demonstrate the subjectivity of hisanalysis.

Dr. Olsen conducted his PCA in an arbitrary manner. See Mot. at 9-11. Plaintiffs argue
that the multiple PC runsin his report were “ sensitivity analyses’ or for “investigatory analysis.”
Opp. at 10. But Plaintiffs make no mention of the hundreds of runs not explained in Dr. Olsen’s
report. See Ex. 4 (P.1.T.) at 890:10-14 (admitting hundreds of runs). Plaintiffsfail to explain Dr.
Olsen’s criteriafor “important” runs. See Mot. at 9-10. They fail to explain Dr. Olsen’s e-mail
exchange with Dr. Chappell searching for a data combination that would separate cattle from
poultry edge-of-field samples. See Mot. at 10 & Ex. 7 at 47-50.8 And they fail to explain Dr.
Olsen’s selective use of athird PC score to mask chemical similarities between cattle manure
and soil in these solids samples. Id. at 10-11. Infact, Plaintiffs all but abandon Dr. Olsen’s
solids PCA runs, nowhere mentioning the “important” SD1 or SD6 runs, or the SW22 run that

supported his cattle opinions. See Mot. at 9-10; Mot. Ex. 2 at 6-54.

Cowan’s actual point isthat using different detection limits skews the variability in the dataset.
Dr. Loftis's declaration proves as much. He showsthat Plaintiffs’ log transformed data generally
ranges from -4 to 4, such that a detection limit different between 0.001 and 0.0001, which results
in alog-transformed difference of 1, equals fully one eighth of the datarange. See Opp. Ex. D
11129, 36. Thus, the differenceisin fact substantial.

’ Dr. Cowan never advocates including each and every samplein the PCA, see Opp. at 16, only
that having set out sample-selection criteria, Dr. Olsen ought to have followed them, which
would have resulted in alarger dataset and different results. See Mot. at 23-25.

8 Dr. Olsen’ s response misleadingly focuses on solids rather than water data, which was the
focus of Defendants’ criticism. Compare Opp. Ex. A 126 with, Mot. at 13-14.
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3. Dr. Olsen’sdeter minations associating particular PC scoreswith particular
sources ar e inherently subjective and unreliable.

Plaintiffs do not dispute that Dr. Olsen’ s ultimate conclusion reflects nothing more than
his own subjective determinations. See Mot. at 11-14. Instead, they defend these as based on
“gpatial analysis, contamination gradients and the chemical composition of known waste.” Opp.
at 11. Of these, there is no mention of a“contamination gradients’ analysisin Dr. Olsen’s
report. See Mot. Ex. 2 at 6-54 (referencing only “comparison” and “spatial” analyses). The
“comparison” analysisis biased and unreliable as Dr. Olsen began with analytes he decided were
associated with poultry litter, and supplied values for these that were missing. See Mot. at 21-22
& Ex. 2 at 6-35. And, Plaintiffs’ defense of the “spatial analysis’ underscores Dr. Olsen’s
shifting rationales. See Mot. at 12-14; Opp. at 11-12.

Plaintiffs first attack Dr. Johnson for having used “preliminary” and “out of date” poultry
house density data. See Opp. at 12 & Ex. A 122. But Dr. Johnson used the only poultry house
density map appended to Dr. Olsen’s Rule 26 Report, Figure 2.5-1, which purported to show
densities for over 300 sub-basinsin the IRW. See Mot. at 12; Ex. 3 (Johnson Dep.) at 299:21-
300:5; Ex. 5 (Figure 2.5.1). Dr. Olsen acknowledged receipt of this data from Dr. Fisher, but
otherwise refused to confirm what data he relied upon for his spatial analysis. See Ex. 6 (Olsen
Dep.) at 322:18-327:22. Dr. Olsen has never updated or amended this “preliminary” and “ out-
of-date” map. Y et, Plaintiffs now assert that Dr. Johnson should have relied on poultry house
density data that Plaintiffs produced for the first time during Dr. Johnson’ s February 24-25,
2009, deposition. See Opp. Ex. A 122 (listing exhibits). These were prepared long after Dr.
Olsen’s or Dr. Johnson’ s reports were submitted and should be excluded pursuant to the Court’s
order regarding such exhibits. See Dkt. No. 1989; Ex. 3 (Johnson Dep.) at 319:7-325:13, 329:7-

326:2, 331:9-332:16, 340:13-341.:5, 345:24-347:5, 351:20-354:13, 361:3-14, 364:14-19, 371:17-

Page 8 of 19
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374:16, 380:14-382:3 (objections to new anaysis relied upon in Olsen Declaration). The
suggestion that Dr. Johnson should have relied on data Plaintiffs had yet to compile, as opposed
to the data appended to Dr. Olsen’s Rule 26 report, should be rejected.

Dr. Olsen aso tries to explain away his errant Tahlequah, WWTP, and Edge-of-Field
samples. See Mot. at 12-13; Opp. Ex. A 1123-25. Asto thefirst, having first purposefully
misplotted these points, he now claims that new analysis performed by Dr. Fisher (slipped in
during the Johnson Deposition) shows that the Tahlequah urban samples were poultry impacted.
Opp. Ex. A 123. This, histhird explanation, contradicts his prior explanation that these samples
were “minor exceptions’ to his subjectively-determined cutoff. Mot. at 13. With regard to the
WWTP samples, Dr. Olsen similarly ignores his prior statements that these should not have been
plotted as poultry impacted, see Mot. at 13; Ex. 6 (Olsen Dep.) at 274:15-275:6, 335:16-336:16,
and now claims (based on new analysis and fieldwork) that these samples were also poultry
impacted. See Opp. Ex. A 125. Thus, Dr. Olsen contorts his explanations to support his thesis.

Perhaps most creative is Dr. Olsen’s excuse for cattle edge-of-field samples that
inconveniently exceed his poultry impact threshold. See Mot. at 14. Plaintiffs gathered these
samples from the Fite farm, where they confirmed that no poultry litter had ever been applied,
specifically to measure cattle-impacted runoff. See Ex. 6 (Olsen Dep.) at 52:5-54:13; Ex. 7 at
STOK 005374 (Plaintiffs field notes stating field “ has never been applied with poultry waste”);
Ex. 5 (Olsen density map showing no poultry activity in thisarea). After these samples plotted
sgquarely within Dr. Olsen’s “poultry impact” area, multiple PCA runs failed to identify a data
combination to separate them. See Mot. at 13-14. So instead, Dr. Olsen now asserts (again
based on new fieldwork and analysis introduced during the Johnson deposition) that these
samples were neither cattle-impacted nor edge-of-field, but in fact were tainted by a poultry-

impacted spring. See Opp. Ex. A 124; Ex. H 1112-13. Of course, neither of the two Fite farm
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spring samples gathered in 2006 and included in SW17 had a PC1 score over 1.3. See Mot. Ex.
2 Apx. F at SW17-11 (SPR-Fite500:8/10/2006; SRP-Fite501:8/10/2006). Dr. Olsen therefore
gathered new samples in November 2008, long after his report had been served, see Ex. 8 (field
notes & photos), and now claims that one of these springs impacts the original sample area (but
without supporting PC scores). See Opp. Ex. A 124. This again contradicts the record.
Plaintiffs’ photos of the original EOF sampling show samples collected from alarge pond, see
Ex. 9, but the November 2008 samples came from a spring some distance away that produced so
little water that Plaintiffs had to dig atrough to gather a single muddy sample, see Opp. Ex. H
112; Ex. 8 (field notes & photos). Either Ed Fite'sfield istruly so “very different than other
fieldsin the IRW,” Opp. Ex. A 124, that atrickle of spring water overwhelms a history of cattle
use, or Dr. Olsen is simply shifting his “spatial analysis’ to match his desired results.

4, Dr. Olsen’smath error was significant, and fixing it does not cure his PCA.

Dr. Olsen admits that the math error addressed in his third erratainvalidated his PC
scores, see Mot. at 15-16, but asserts that this error was harmless because the original and
revised calculations resulted in similar-looking scores plots, and a similar percentage of poultry
impacted samples. See Opp. at 12-13; Opp. Ex. A 28. But such “eyeballing” ignores the fact
that beneath the scores plot and averages, dozens of samples changed classificationsin a non-
uniform manner across the IRW, showing that the error did in fact affect the results. See Mot.

Ex. 12 118-9.° Moreover, Dr. Olsen failed to correct the error asto any of his runs except SW3

® Nor did Defendants’ experts bless this conclusion at their depositions as Plaintiffs claim. See
Opp. at 11-12. Defendants experts compelled participation in Plaintiffs’ “connect-the-dots’
exercise on exhibits prepared and newly produced by Plaintiffs at each deposition says nothing
asto the accuracy or conclusions drawn from those papers. Moreover, Plaintiffs suggest that
each diagram demonstrates impacts from three single source, poultry, WWTP, and reference
samples. Infact, plaintiff counsel represented that the WWTP samples were “pure ... effluent”
Ex. 3 (Johnson Dep.) at 194:3-7). But Dr. Olsen has admitted that both his EOF and WWTP
sampl es reflect multiple sources. See Ex. 6 (Olsen Dep.) at 61:19-25; Opp. Ex. A 125.
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and SW17. SeeMot. Ex. 12 §[7. His“sengitivity” and “investigatory” runs are thus uniformly
incorrect. Andin any event, fixing the error does nothing to fix the underlying data,
methodological, and execution flaws Defendants have pointed out.™

5. Dr. Olsen’s PCA Analysisisnot corroborated by fate and transport analysis

Despite many statements to the contrary, see Mot. at 17-18, Plaintiffs now attempt to
redefine their entire expert case as “fate and transport analysis.” Opp. at 13-14 & Ex. A 17.
Putting Plaintiffs semantic games aside, this flatly contradicts Dr. Olsen’s deposition testimony:

Q. Specificaly how did you account for the differences in fate and transport via
surface water pathways as compared, for instance, to groundwater pathways?

A | didn't have to in the principal component analysis. It gives me a chemical
anaysis at aparticular spot, and if | still see the constituents and it has a particular
score, then it's impacted. [W]€'re looking at individual samples and individual
locations and see what we have there, so you don’'t have to account for the fate
and transport.

Ex. 6 (Olsen Dep.) at 565:17-566:6. Thus, Dr. Olsen’s analysis relies only on static snapshots.
No matter how he characterizes Plaintiffs’ experts various analyses, the fact remains that Dr.
Ol'sen never studied alternate sources of most of the constituentsin his PCA, see Mot. at 16-19,
and simply assumes, without basis, that this allegedly unique suite of constituents moves through
the environment together in fixed proportions. See Mot. at 17-18."* Asexplained out in
Defendants’ motion, as presented to the Court previously, and as argued to the 10th Circuit, these

propositions are not sustainable. Dr. Olsen’s PCA should be excluded.

19 Br. Olsen conceal's a second error, the failure to use data transformations to minimize the
effect of drastically different sample concentrations. Dr. Johnson noted thisfailure. See Mot.
Ex. 7 a 60. Inresponse, Dr. Olsen asserts that such transformations are inappropriate and that
he never intended to do so. See Opp. Ex. A 110. But this contradicts Dr. Olsen’sclaimin his
Rule 26 where he justified the use of log-transformations in part based on his mistaken belief that
such would “minimize the affect of highly variable concentrations.” Mot. Ex. 2 at 6-41. Thus,
he did intend to do such a calculation, but just used the wrong tool.

! Despite Plaintiffs’ repeated appeals to the “weight of evidence,” their experts separate
analyses must individually be reliable and admissible. See Dkt. No. 2030 at 1 n.2 (May 5, 2009).

10
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Respectfully submitted,

BY: /s Jay T. Jorgensen
Thomas C. Green
Mark D. Hopson
Jay T. Jorgensen
Gordon D. Todd
SIDLEY AUSTINLLP
1501 K Street, N.W.
Washington, D.C. 20005-1401
Telephone: (202) 736-8000
Facsimile: (202) 736-8711

-and-

Robert W. George

Vice President & Associate General Counsel
Tyson Foods, Inc.

2210 West Oaklawn Drive

Springdale, Ark. 72764

Telephone: (479) 290-4076

Facsimile: (479) 290-7967

-and-

Michadl R. Bond

KUTAK Rock LLP

Suite 400

234 East Millsap Road
Fayetteville, AR 72703-4099
Telephone: (479) 973-4200
Facsimile: (479) 973-0007

-and-

Patrick M. Ryan, OBA # 7864
Stephen L. Jantzen, OBA # 16247
RYAN, WHALEY & COLDIRON, P.C.
119 N. Robinson

900 Robinson Renaissance
Oklahoma City, OK 73102
Telephone: (405) 239-6040
Facsimile: (405) 239-6766

ATTORNEYSFOR TYSON FOODS, INC,;
TYSON POULTRY, INC.; TYSON
CHICKEN, INC; AND COBB-VANTRESS,
INC.
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BY: /s/James M. Graves

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

Woodson W. Bassett |11

Gary V. Weeks

James M. Graves

K.C. Dupps Tucker

BASSETT LAW FIRM

P.O. Box 3618

Fayetteville, AR 72702-3618
Telephone: (479) 521-9996
Facsimile: (479) 521-9600

-and-

Randall E. Rose, OBA #7753
George W. Owens

OwWENS LAW FirMm, P.C.

234 W. 13" Street

Tulsa, OK 74119

Telephone: (918) 587-0021
Facsimile: (918) 587-6111

ATTORNEYSFOR GEORGE'’S, INC. AND
GEORGE'SFARMS, INC.

BY: /s A. Scott McDanidl

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

A. Scott McDaniel, OBA #16460
Nicole M. Longwell, OBA #18771
Philip D. Hixon, OBA #19121
McDANIEL, HIXON, LONGWELL

& ACORD, PLLC
320 South Boston Ave., Ste. 700
Tulsa, OK 74103
Telephone: (918) 382-9200
Facsimile: (918) 382-9282

-and-

Sherry P. Bartley

MITCHELL, WILLIAMS, SELIG,
GATES & WOODYARD, PLLC

425 W. Capitol Avenue, Suite 1800

Little Rock, AR 72201

Telephone: (501) 688-8800
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Facsimile: (501) 688-8807

ATTORNEYSFOR PETERSON
FARMS, INC.

BY: /g JohnR Elrod

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John R. Elrod

Vicki Bronson, OBA #20574
P. JoshuaWisley

CONNER & WINTERS, L.L.P.
211 East Dickson Street
Fayetteville, AR 72701
Telephone: (479) 582-5711
Facsimile: (479) 587-1426

-and-

Bruce W. Freeman

D. Richard Funk

CONNER & WINTERS, L.L.P.
4000 One Williams Center
Tulsa, OK 74172
Telephone: (918) 586-5711
Facsimile: (918) 586-8553

ATTORNEYSFOR SIMMONS FOODS,
INC.

BY: /g Robert P. Redemann

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)
Robert P. Redemann, OBA #7454
PERRINE, MCGIVERN, REDEMANN,
REID, BERRY & TAYLOR, P.L.L.C.
Post Office Box 1710
Tulsa, OK 74101-1710
Telephone: (918) 382-1400
Facsimile: (918) 382-1499

-and-

13



Case 4:05-cv-00329-GKF-PJC  Document 2252 Filed in USDC ND/OK on 06/19/2009 Page 15 of 19

Robert E. Sanders

Stephen Williams

YOUNG WILLIAMSP.A.

Post Office Box 23059
Jackson, M'S 39225-3059
Telephone: (601) 948-6100
Facsimile: (601) 355-6136

ATTORNEYSFOR CAL-MAINE FARMS,
INC. AND CAL-MAINE FOODS, INC.

BY: /s/ John H. Tucker

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John H. Tucker, OBA #9110

Theresa Noble Hill, OBA #19119

RHODES, HIERONYMUS, JONES, TUCKER &
GABLE,PLLC

100 W. Fifth Street, Suite 400 (74103-4287)
P.O. Box 21100

Tulsa, Oklahoma 74121-1100

Telephone: (918) 582-1173

Facsimile: (918) 592-3390
_and_

Delmar R. Ehrich

Bruce Jones

Krisann C. Kleibacker Lee
FAEGRE & BENSON LLP
2200 Wells Fargo Center

90 South Seventh Street
Minneapolis, Minnesota 55402
Telephone: (612) 766-7000
Facsimile: (612) 766-1600

ATTORNEYSFOR CARGILL, INC. AND
CARGILL TURKEY PRODUCTION, LLC

14
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to the court’ s electronic filing system, which will send the document to the following ECF
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W. A. Drew Edmondson, Attorney General
Kelly Hunter Burch, Assistant Attorney General
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Douglas Allen Wilson
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J. Randall Miller
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Jonathan D. Orent
FidelmaL. Fitzpatrick
Motley RiceLLC

Elizabeth C. Ward

Frederick C. Baker

William H. Narwold

Lee M. Heath

Elizabeth Claire Xidis

Ingrid L. Moll

Motley Rice

COUNSEL FOR PLAINTIFFS

Stephen L. Jantzen

Patrick M. Ryan

PaulaM. Buchwald

Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson

drew_edmondson@oag.state.ok.us
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tina_izadi @oag.state.ok.us
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sweaver@riggsabney.com
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mrousseau@motleyrice.com
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lward@motleyrice.com
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mhopson@sidley.com
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Gordon D. Todd gtodd@sidley.com

Sidley Austin LLP

Robert W. George robert.george@tyson.com
Michael R. Bond michael.bond@kutakrock.com
Erin Walker Thompson erin.thompson@kutakrock.com
Kutak Rock LLP

COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN,
INC.; AND COBB-VANTRESS, INC.

R. Thomas Lay rtl@kiralaw.com
Kerr, Irvine, Rhodes & Ables

Jennifer S. Griffin jgriffin@lathropgage.com
Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann@pmrlaw.net

Lawrence W. Zeringue |zeringue@pmrlaw.net

David C. Senger dsenger@pmrlaw.net

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders rsanders@youngwilliams.com

E. Stephen Williams steve.williams@youngwilliams.com

Y oung Williams P.A.
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com
The Owens Law Firm, P.C.

James M. Graves jgraves@bassettlawfirm.com
Gary V. Weeks

Paul E. Thompson, Jr. pthompson@bassettlawfirm.com
Woody Bassett whassett@bassettlawfirm.com
Jennifer E. Lloyd jlloyd@bassettlawfirm.com

Bassett Law Firm
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John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwlaw.com
P. Joshua Widley jwisley@cwlaw.com

Conner & Winters, P.C.
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COUNSEL FOR SIMMONSFOODS, INC.
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Colin H. Tucker chtucker@rhodesokla.com

Theresa Noble Hill thillcourts@rhodesokla.com

Rhodes, Hieronymus, Jones, Tucker & Gable

Terry W. West terry @thewesetlawfirm.com
The West Law Firm

Delmar R. Ehrich dehrich@faegre.com

Bruce Jones bjones@faegre.com

Krisann Kleibacker Lee kklee@baegre.com

Todd P. Walker twalker @faegre.com

Faegre & Benson LLP
COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION,LLC

Michael D. Graves mgraves@hallestill.com

D. Kenyon Williams, Jr. kwilliams@hallestill.com
COUNSEL FOR POULTRY GROWERS

William B. Federman wfederman@aol.com

Jennifer F. Sherrill jfs@federmanlaw.com
Federman & Sherwood

Charles Moulton charles.moulton@arkansag.gov
Jim DePriest jim.depriest@arkansasag.gov

Office of the Attorney General
COUNSEL FOR THE STATE OF ARKANSAS AND THE ARKANSAS NATURAL
RESOURCES COMMISSION
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COUNSEL FOR AMICI CURIAE CHAMBER OF COMMERCE FOR THE U.S. AND
THE AMERICAN TORT REFORM ASSOCIATION

Richard C. Ford fordr@crowedunlevy.com
LeAnne Burnett burnettl @crowedunlevy.com
Crowe & Dunlevy

COUNSEL FOR AMICUS CURIAE OKLAHOMA FARM BUREAU, INC.

M. Richard Mullins richard.mullins@mcafeetaft.com
McAfee & Taft
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